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“No Man’s Sky”



Result?

● “The summary description of the game made it clear that it was procedurally generated, that the 

game universe was essentially infinite, and that the core premise was exploration. As such, we 

considered consumers would understand the images and videos to be representative of the type of 

content they would encounter during gameplay, but would not generally expect to see those specific 

creatures, landscapes, battles and structures.”

● “We understood that the user interface design and the aiming system had undergone cosmetic 

changes since the footage for the videos was recorded. However, we did not consider that these 

elements would affect a consumer’s decision to purchase the game, as they were superficial and 

incidental components in relation to the core gameplay mechanics and features.”



“Homescapes”



“Not all images represent actual gameplay”



Result?
“The ads must not 

appear again in the 

form complained of.”



Differentiating Between the Two ASA Rulings

● No Man’s Sky: advertisers are permitted to “show the product in the best light”

● Changing the “interface design and aiming system” are “superficial and incidental components in 

relation to the core gameplay mechanics.” Agree?

● In Homescapes, on the other hand, the ‘core gameplay mechanics’ were completely misrepresented



U.S. - Federal Trade Commission + Act



FTC Complaint - Tapjoy Inc.





Falls v. Soulbound Studios LLC



Ostrowski v. Nvidia Corporation

●



The Competition Act



 The BCCPA



“Deceptive Act or Practice”

…



Unsettled Law in Canada

● No decisions yet in Canada under the Consumer Protection Legislation for 

video games.

● Consumer Protection is more focused on punishing suppliers than 

remedying consumers.

● Can sue privately for Breach of Contract or Misrepresentation.



Canadian Contract Law

● If you sign something, you are presumed to have read and 
understood it (L’Estrange v. F. Graucob Ltd.)

● The more onerous a term, the greater procedural safeguards that 
must be followed (Karoll v Silverstar)

● General principles of interpretation always apply.



How would you like to be remedied?  

● Satisfied with injunction on the advertisement? (Homescapes)

● Term in contract prohibiting refunds unenforceable? (unlike Falls)

● Reimbursement under compliance order (CPBC) or order (CB)?

● Damages from the supplier for contravention of the BPCPA? 

● Damages for feelings of disappointment? 



Damages for Disappointment?  

● Jarvis v Swan Tours, 1973 (UK) - disappointed vacationer 

● Jamshidi v. 888517 Ontario Ltd., 2009; Wilson v. Sooter Studios Ltd., 1988 - wedding photos 

were unsatisfactory

● Fidler v. Sun Life Assurance Co. of Canada, 2006 SCC 30 - modern test

“The court must be satisfied: (1) that an object of the contract was to secure a 

psychological benefit that brings mental distress upon breach within the reasonable 

contemplation of the parties; and (2) that the degree of mental suffering caused by the 

breach was of a degree sufficient to warrant compensation.” (Fidler, para 47)



Damages for Disappointment?  

Comparison: Vehicles

● Wharton v Tom Harris Chevrolet Oldsmobile Cadillac Ltd., 2002 BCCA 
○ “Luxury” vehicle was intended for pleasure use and been described as “high end” (para. 58) 
○ Defective sound system 
○ “It is clear that an important object of the contract was to obtain a vehicle that was luxurious and a 

pleasure to operate” (para 59)

● Koubi v Mazda Canada Inc., 2010 BCSC 650 
○ Not available under a class action suit due to individualized nature of the analysis (para. 145)  
○ “Incidental frustration” does not incur damages (para 135)



Discussion



Why have there been no video game cases in 
Canada?

Do you think the results of the cases discussed 
have been fair? Should there be stronger 
consumer protection legislation?

Should significant money spent and age of 
targeted consumers matter?



Do you think an object of video games is to secure a 
certain psychological benefit? 

Should this be considered in any damages when an 
advertisement misrepresented the game?

In the age of boilerplate, is there a good balance 
between the principles of contract and consumer 
protection? 




